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1. Background to the commitment for a Commissioner
1.1 Commitment by Assembly and Ministers

On the 5 June 2007 the Northern Ireland Assemblgacapon the Office of the First
and deputy First Minister to prioritise the appoient of a Commissioner for Older
People. The proposal had the longstanding suppgofissembly members who had
discussed it in the Transitional Assembly and waanimously accepted.

Later that year, on the 18 December 2007, the FMisister and deputy First Minister
announced that a Commissioner for Older people avbel appointed. Deputy First
Minister Martin McGuinness said:The issue of establishing an Older People’s
Commissioner to champion the rights of older petyle the support of the Assembly,
the Executive and the Committee of the Office @fFihst Minister and Deputy First
Minister”.

First Minister lan Paisley saidOur hope is that a Commissioner will provide older
people with a strong and confident voicéle declared that the next stage in the
process would be to agree on the role, remit angem of a Commissioner and this
would be carried out with wide consultatioOrice the roles and responsibilities of
the Commissioner have been decided we will moviilyswo putting in place the
necessary statutory poweflde said.

The Office of the First and deputy First Ministeonumissioned Deloitte MCS
Limited to assist them with the review. Of the cdse ‘an independent Northern
Ireland Commissioner for Older Peopland to advise on the potential roles and
responsibilities of such a commissioner. The D&daieport in May 2008 examined
existing provisions, identified gaps, took the veeof stakeholders and assessed costs
and benefits.

1.2 Appointment of interim Advocate

The Northern Ireland Executive moved quickly to\pde tangible evidence of its
commitment. They proceeded to conduct a review @mdhe 4 April 2008 Junior
Ministers Jeffrey Donaldson and Gerry Kelly annadh¢hat an advocate for older
people would be appointed in the interim periodlevhegislation was being put in
place for a commissionerThe new advocate will act as a conduit betweersénor
and ministers. Among a wide ranging remit they halVe a significant role to play in
advising on the role of the new commissioner. Iditawh they will co-chair, with a
senior departmental official, the Advisory Paneliabhwill report back to Ministers
about issues relevant to the sectofThe Ministers indicated their active engagement
in ensuring the Programme for Government delivexestrong independent voice for
older people.

The appointment process began in May with the dafiea that the Advocate would
promote the rights of older people, ensure theice® are heard and provide the
Ministers with information and analysis on oldeopke’s priorities. Among a wide
ranging remit he or she will have a significantedb play in providing ministers with
the views of the voluntary and community sectorthen impact and practical out
workings of policies and strategies aimed at oldeople. In addition they will co-



chair, with a senior departmental official, the Astwy Panel which will report back
to Ministers about issues relevant to the settor

In November the Junior Ministers announced the eypp@nt of Dame Joan Harbison
as the Older People’s Advocate from 1 December 2008ior Minister Jeffrey
Donaldson drew attention to the current economierdorn and the problems faced
by older people in dealing with rising costs anilsaDame Joan will help us to not
only identify and address the current problems dialog all older people but she will
also provide us with independent advice on whatis¢e be doné

1.3 Age Sector deliberations

The Age Sector welcomed developments and took #éwmeapart in discussions
throughout. In 2008 Help the Aged and Age Conceodypced a paper identifying,
among other things, criteria it viewed as neces$arya successful commissioner.
These were:

= The Older People’s Commissioner should have aegfi@and holistic role in
securing, promoting and safeguarding the rightsiatedests of older people.

= The Older People’s Commissioner should be a bodghnik independent.

= The Older People’s Commissioner should be compléangnto existing
bodies such as the Northern Ireland Human Rightsr@ission and the
Equality Commission for Northern Ireland.

= The Older People’s Commissioner should offer véduenoney.

= The Older People’s Commissioner must engage oleeplp appropriately in
all aspects of its work.

The two organisations commissioned research irgae¢mit and powers of an Older
People’s Commissioner which was published in Mag€i98. Barry Fitzpatrick,
having examined a range of models for a commissjboencluded that the Enhanced
Commissioner model was preferable. He concludefihe‘ Older People’s
Commissioner therefore ought to enjoy a full rangfe advisory, promotional,
investigative and representational powers, creatmmgynergy between advice and
promotion on the one hand and investigation andesgntation on the other but on a
basis of equality of status with other bodies wuagkin the field?

This document identifies the reasons why an Olampke’s Commissioner (OPC) is
needed, considers the role and remit such a Conaméssmight fulfil and examines
the powers necessary to support the responsibibline duties. The paper is a result of
deliberations in two policy roundtables and furtbdescussion in the Age Sector. The
roundtables benefited from the participation ofay and human bodies, the Older
People’s Advocate and specialist groups (see Ad)ex

! The NICCY model; the Ombudsman/Inspectorate matelAdvocate model; the Enhanced
Commissioner model.

2 B Fitzpatrick,The Possible Remit and Powers of the Independemin@ssioner for Older People in
Northern Ireland March 2008, p6



2. The need for a Commissioner for Older People

2.1 The position of older people in Northern Irelan today

The appointment of an Older People’s Commissiontr @ffective powers will be an

important step towards realising the aspirationsldér people in Northern Ireland.
The future should be one in which older peopleaamiaowledged in the diversity of
their experience, knowledge and skills and arerdéd the opportunity to participate
fully in society. Older people deserve to have &oriers of isolation, poverty and
neglect dismantled to enable them to exercise thdlirpotential as citizens. The
Older People’s Commissioner has a role to play efelwrating older age as an
achievement and ensuring that older people’s rigiesespected and fulfilled.

About a third of Northern Ireland’s population ige@l over 50 years. There are:

334,000 people aged over 60 yé&ars
239,347 people aged 65 and dver
109,775 people aged 75 and over
53,000 people over 80 years of age
26,3000 people aged 85 and over

In the view of 84% of older people, the Northeraldnd Assembly and Executive
need to do more to ensure that the rights of gdéeple are protected and promoted.
Northern Ireland MLAs from all political partieseaaware of the difficulties many
older people face as they indicated during the iébe debate in June 2067:

“Of the homes that suffer from fuel poverty, 44% aceupied by those of
retirement age and above. In 2004-05, 1,280 deeths cold-related, with the
vast majority being older people.”

Mary Bradley MLA, SDLP

“One in every five of older people in Northern &etl lives in poverty, and
half of fuel-poor householders here are aged o@erNearly one in three
people of pensionable age lives alone, and halllopeople of pensionable
age identify loneliness as a major problem”

Robert Coulter MLA, UUP

“About half of Northern Ireland’s elderly live oreds than £10,000 per year.
... many do not take up the benefits to which theyeantitled.”
George Robinson MLA, DUP

“It is estimated that 11% of people aged over 6bveive dementia by 2015.”
Alastair Ross MLA, DUP

% Government Actuary Department 2008 projections

* NISRA, Resident Population Estimates 2006

® Millward Brown Ulster, Omnibus Survey, August 2008
® Northern Ireland Assembly, 5 June 2007



“Some 41% of older people here feel that they egatéd differently from
people in the general population because of tiger &f those people, 76%
feel that they are treated worse than the genexnalilption because of their
age.”

Mickey Brady MLA, Sinn Fein

“... senior citizens being denied millions of pounddenefits, to which they
are entitled, through no fault of their own. Thay githout just because the
system is cumbersome, and they are put off by lgatarfill in forms.”

Kieran McCarthy MLA, Alliance

In the Age Challenge Survey 73% of people survéyadbve that age discrimination

is an everyday fact of life for older peopléVvhile the numbers of older people
accessing pension credit is going up, the percentdgpeople entitled to but not

accessing the benefits to which they are entitEsidiso increased from 49% to 51%.
The percentage of older people living below thegrtwline remains the same at 28%
while the percentage of those living in severe pigMeas increased from 14% to 18%
over a two year periodl.

Housing unfitness has fallen, but the ‘lone eldertpntinue to be found in
disproportionately high numbers in unfit dwellindsRates of housing unfitness are
higher in rural areas and those aged 40-59 andi60ere more likely than other age
groups to live in rural ared$.The number of households headed by persons aged 60
and over that are fuel poor increased from 49%0B 2o 51% in 2008

NISRA estimates that by 2011 there will be arou®d,300 people aged over 60
increasing to 399,000 by 2015Help the Aged suggests that the number of pedple 6
and over is expected to increase by 85% over tketwenty five years, with those 75
and over accounting for 12% of the population iB&tf

The deputy First Minister of Northern Ireland sugjgethat with the number of people
in Northern Ireland anticipated to increase fron689. million to 1.723 million
between 2001 and 2041, the number of those of peaisie age will rise from around
259,000 to 495,000. Over the forty year periodrtbeber of older people will have
almost doubled, following world trends when, by @08ne quarter of the population
of the developed world is expected to be over Gsef age and almost one half of
western Europe over 50 years of dge.

Northern Ireland, as with the rest of the world]l wiitness radical demographic
change over the next twenty years — the projeaifdh000 people aged 100 and over

" Age Challenge Survey 2008, ICM Research for He¢pAged

8 Income Related Benefits, Estimates of Take-Up 2086 Northern Ireland

° Data extracted from the Households Below Averagetne report (FRSA) for 2005/06 and 2007/08
'O NIHE 2008

" Rural Homes and People, NIHE 2006 quoted in Pydalicy for Older People: the Age Agenda for
Northern Ireland 2008, Age Concern NI

2 Northern Ireland 2006 House Condition Survey, NIMB8www.nihe.gov.uk

* NISRA 2006

14 Spotlight Report 2008, Spotlight on older peopl&brthern Ireland, Help the Aged, p7

15 Deputy First Minister Martin McGuinness MLA, Nogtn Ireland Assembly Debate on an Older
People’'s Commissioner, 5 June 2007



in 2030, when people in this age range are raraytdad one signifier of thi¥ As the
preparatory work for the Welsh Commissioner indidathe UK will have the highest
percentage of those over 60 in the European Unimh éhanges in population
percentages are partly due to increased numbeotdef people and partly due to
decreased numbers of younger pedpldlorthern Ireland is projected to have the
largest proportion of 60+ year olds in 2041.

The magnitude of change compels urgent attentiadtivessing the implications for
older people and society as a whole across theerarigspheres: employment,
volunteering, education, training, health and docéae, transport, culture, arts and
leisure and more. It demands attitudinal changecaitdral shift of such depth that it
must be driven by a champion with effective powerassist and require change.

The Deloitte Report for OFMdFM lists a number oalténges: poverty, isolation and
loneliness, fear of crime and personal and commwsatety, elder abuse, mobility
and access to transport, availability of affordalsled adaptable housing and
insurance. Greater opportunities will need to benagl up to older people with better
health and longer life expectancy.

2.2 The strategy for older people and the proposdbr a Commissioner

As part of the Promoting Social Inclusion initiaiwf New Targeting Social Need
(TSN), a commitment was given in the Programme&Xovernment that the Office of
the First Minister and deputy First Minister (OFMdJwould establish a Working
Group to consider the factors that cause older Ipetopbe at risk of exclusion. The
PSI Working Group was established in 2002 compgisiepresentatives from
Northern Ireland departments, the wider public aecthe voluntary sector and
organisations representing older people.

The Deloitte report listed a number of policy artdategic documents that have
reflected and developed the context for an oldesplees strategy as well as a
Commissioner for Older People. An older peoplefatsgy documenfgeing in an
Inclusive Societyvas launched in March 2005 with a report for 2065ublished in
January 2007. The advisory panel has not met $tebeuary 2007, a second annual
report has not been issued and the Executive Hgs@rently adopted the strategy.
The view of the sector is that little engagemerd becurred in the development of
Departmental Action Plans to implement the strategy

On the other hand the First Minister of Northereldnd noted, in January 2009, the
free transport available now to those over 60 ydhesrates discount for older people
over 70 years who live on their own, consideratbways to increase benefit take-up
and a range of actions to increase the abilityldéropeople to benefit from available
government funds and to be better able to liaigh wihers in the community. In

16 Government Actuary Department, population profewi(2006 base) quoted in Spotlight Report
2008, p26

" A Commissioner for Older People in Wales: The Repnd Recommendations of the Welsh
Assembly Government’s Advisory Group, March 2004, p

18 Office of the First and Deputy First Minister, Ewiming the Case for a Commissioner for Older
People Report, Deloitte MCS Limited, May 2008

9 First Minister Peter Robinson, Northern Irelandsésbly 12 January 2009



February 2009 Health Minister Michael McGimpsey nelbed a new single
assessment tool, the first of its kind in the Udt, dssessing the health and social care
needs of older people, suggesting that it will praonsistency to assessment of older
people in rural and urban areas from west to east.

The First Minister of Northern Ireland drew attemtito the Office of the First and
deputy First Minister’s public service agreememgéa enshrined in the Programme
for Government to create a strong, independentevimicolder people. To ensure that
the Commissioner hasa“sufficiently strong power-base in line with themessed
wishes of the sectbthe office will be underpinned by primary legistan for which a
timetable has been prepared; the time estimatdédclation is one to two years.

A number of actions have evidently been undertakéach may be difficult to
appreciate fully in the absence of a coherentegisaprogress on which is monitored
across the range of domains. In addition, no amalggeadily available of how much
the Executive spends on older people. For compaitsmas estimated in 2004, even
before an Older People’s Commissioner for Wales egaablished, that 60% of NHS
spending in Wales was on older people, while fugdafi £10 million was made
available to take forward the Strategy for Oldeofpte in Wales.

2.3 The rights of older people: United Nations Priniples on Older People

The United Nation’s Madrid International Plan ofté&dn on Ageing 2002 outlined a
number of central themes including: the full reatiisn of all human rights and
fundamental freedoms of older people; the achiememef secure ageing;
empowerment of older people to fully and effectyvgdarticipate; provision of
opportunities for personal development; commitmettt gender equality;
intergenerational independence and solidarity;thesdre and social protection.

The International Action Plan prioritised recommatiohs for action according to
three foci: older persons and development; advgnieealth and well-being into old
age; and ensuring enabling and supportive envirotsnd he intention ist6 guide
policy formulation and implementation towards thpedfic goal of successful
adjustment to an ageing world, in which successneasured in terms of social
development, the improvement for older persons uality of life and in the
sustainability of the various systems, formal amfdrimal, that underpin the quality of
well-being throughout the life course

The Northern Ireland Executive is encouraged tosiar the International Plan of
Action on Ageing and incorporate the UN Principfes Older Persorf§ into its
strategy and programme for older people in linedhwvhat Governments have been
asked to do. The UN Principles cover independemaeticipation, care, self-
fulfilment and dignity (see Annex C). They shoufdorm the remit and work of the
Older People’s Commissioner in Northern Ireland.

In common with the sentiments expressed in Wallés suggested here that particular
aspects of the UN Principles support the caserf@dlder People’s Commissioner:

20 Resolution 46/91 adopted by the UN General AssgimbDecember 1991



» Older persons should be able to live in dignity aedurity and be free of
exploitation and physical or mental abuse.

» Older persons should be treated fairly regardidsage, gender, racial or
ethnic background, disability or other status, &edvalued independently of
their economic contribution.

» Older persons should be able to enjoy human rigitisfundamental freedoms
when residing in any shelter, care or treatmentitigcincluding full respect
for their dignity, beliefs, needs and privacy andthe right to make decisions
about their care and the quality of their lives.

» Older persons should remain integrated in socgyticipate actively in the
formulation and implementation of policies thatedity affect their well-being
and share their knowledge and skills with youngaregations.

Article 25 of the European Union Charter of FundatakRights statesThe Union
recognises and respects the rights of the eldeslylead a life of dignity and
independence and to participate in social and caltlife’.

2.4 The rights of older people: age discrimination

Following the EU Employment Directive on Equal Treant requiring Member
States to introduce legislation prohibiting direetd indirect discrimination on the
grounds of age (and other grounds) the Employmentalily (Age) Regulations
(Northern Ireland) 2006 came into effect on 1 Oetak006. The Regulations made it
unlawful for employers and others to discriminatetioe grounds of age in the areas
of employment, vocational training and further dmgher education. In January 2008
the first age discrimination case was adjudicatef@wvour of the plaintiff who was not
appointed to a post on the basis of age. It idylikeat the legislation will take some
time to make an impact and the limits of the pritec are still being tested. A
European Court of Justice decision is awaited enAtivocate-General’s opinion in
the Heyday case which is supported by Age Concergladdd. The Advocate-
General’s opinion is that while retirement provisgcfall under the Equal Treatment
Framework, the European Directive does not meanahaandatory retirement age
cannot be retained.

Age is the only equality ground that is not affatdéegal protection from
discrimination in the provision of goods, facilgiand services, making it difficult for
older people to access car and travel insurannandial and other services. This
limits their participation in society and could lea& seriously detrimental impact on
quality of life. A new Equality Bill in Britain wil address age discrimination in the
provision of goods, facilities and services whileorlv on the single equality
legislation originally promised in the first Nortimelreland Assembly appears to have
ground to a halt.

The UK Joint Committee on Human Rights found mamgabhes of older people’s
rights including in relation to neglect, abuse, muddition, inappropriate use of
medication, lack of dignity and privacy and confidality issues. The Committee
noted a significant distinction between a ‘duty gmvide’ under care standards



legislation and a ‘right to receive’ under humaghts legislatiorf* The implication of
human rights legislation means a shift in mindsetsequired. Recent legislation on
health and social care in Westminster was amermlegply human rights to private
as well as public care providers (see below).

The Age Sector looks forward to a strong and ineusBill of Rights for Northern
Ireland but is realistic about the challenges ihieang this. The Northern Ireland
Human Rights Commission’s remit extends to olderpte and it has investigated a
number of cases involving older peoptdt undertook research in 2001 and 2004 on
older people. Its 2001 repoEnhancing the Rights of Older People in Northern
Ireland covers a range of policy areas: social care, hetatnsport, income levels,
housing, education and employment. The report fotlmat laws, policies and
practices still discriminate against older peopiariany areas and the extent of the
discrimination tends to be hidden due to lack skeeech. It questioned performance
on the statutory equality duty in relation to oldeeople. The report's list of
recommendations on legislation and policy actionld¢asefully be revisited by the
Commissioner for Older People to identify areas fatention, possibly in
collaboration with the NIHRC and others.

The Equality Commission for Northern Ireland hasiege equality responsibilities
and specific responsibilities for a range of edyadtrands. Age is one of the strands
in the Section 75 statutory equality duty underchiipublic authorities must have due
regard to the need to promote equality of opporyunnder the oversight of the
Equality Commission. The ECNI offers free confidehtidvice and assistance and
may be able to help with legal assistance in cabaleged discrimination, including
where the Employment Equality (Age) Regulations rfNern Ireland) 2006 are
concerned. It undertakes research and has publigiedesults of a survey on
awareness of age regulations and attitudes toedgeed issues. The Commission also
produces guidance and codes of practice as aimspiementation and enforcement.
According to Deloitte the Commission has dealt vid@b legal enquiries on potential
age discrimination, considered 42 applicationddgal assistance and is supporting 9
cases on age discrimination in employment curréhiigot all may be age cases
involving older people).

Deloitte also notes that the Office of the Northeatand Ombudsman considers that
it handles a considerable proportion of compla@ash year, particularly in the health
and social care sector although it does not keepra@lgted statistics. The Regional
Quality and Improvement Authority monitors and iests the quality of health and
social care services to ensure the comfort andtgligholder people and others using
the services. The Northern Ireland Social Care Cibinas a general remit to protect
those using care services and their carers. Thetadlléthealth Commission for
Northern Ireland has a general reffit.

2 Human Rights of Older People in Healthcare, J6mmmittee on Human Rights, UK Parliament,
August 2007

% Deloitte May 2008, p25

% Deloitte, p24

2 Deloitte, pp25-26 Deloitte lists these and othedlibs with general remits that cover older people:
Victims’ Commissioners, Police Ombudsman for Nonthieeland, Prisoner Ombudsman for Northern
Ireland, Criminal Justice Inspection Northern InelaNorthern Ireland Commissioner for Children and
Young People.
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2.5 Role of the Commissioner for older people

An Older People’s Advocate took up post on 1 Dea@m@008 as an interim measure
until the primary legislation can be drafted, deldaand agreed and an appointment
process held for an Older People’s Commissionez.role of the Advocate is to:

» provide a focus for individual older people andresgntative groups from the
voluntary and community sector to highlight isstleat are of concern for
older people;

* bring these issues and concerns to the attentioheofunior Ministers in the
Office of the First Minister and deputy First Mites;

» provide Junior Ministers with an analysis basedrenviews of the voluntary
and community sector on the impact and practicalvaukings of policies and
strategies aimed at older people;

» facilitate public consultation events on the prambsole, remit and powers of
an Older People’s Commissioner;

* where appropriate, co-chair with OFMdFM officialach meeting that are
considered necessary with representative from tter peoples sector (the
advocate may chair other meetings as he/she desressary with the sector).

An Advocate established in advance of primary lagsn is necessarily constrained.
As is evident in the role’s description many of #hévocate’s functions are focused
on Ministers in its founding department, the Offiok the First and deputy First
Minister. The nature of the role as advocacy aisotd its scope to champion and
channel as described. While a valuable interim, ritlés important that the future
Older People’s Commissioner has a wide canvasdledt powers at her/his disposal.
The recommended model is an Enhanced Commissioodelfi The OPC must be
permitted to operate on an independent basis, tak@deformal reviews and take on
individual cases.

The Older People’s Commissioner will have an imgatrpart to play in ensuring that
older people’s rights and interests are taken autmount. S/he will be able to take a
well-rounded and independent view of how publicigoimpacts the lives of older
people; and to consider and comment on new inigatand developments so they can
impact with most benefit for older people. Througbnitoring and representation the
Commissioner will seek to influence improvement aaitbring of services so that
older people suffer no disadvantage in terms ofessc delivery or outcomes
compared to others. S/he should take on an ‘umpte’leading on finding a solution
to a problem where necessary.

In short, the Older People’s Commissioner shouldahendependent champion for
older people whose role should include both greatepowerment of older people
and enforcement of their legal rights with cleamsiand responsibilities. The
Commissioner’s aims and functions should be:

% As described in B Fitzpatrickhe Possible Remit and Powers of the Independemin@ssioner for
Older People in Northern Irelandiarch 2008
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Overall aim: To promote and safeguard the rights and dignitplder people; to
advance equality for and challenge discriminatiayaiast older people and to
empower and enable the voice of older people irthdon Ireland.

Duties: Influencing policy and service delivery
Championing and empowerment
Information, advocacy and support
Safeguarding, enforcing, enhancing and promotigitsi
Investigating complaintand matters of concern to older people

Recommendations

Recommendation 1:The mandate for the Older People’s Commissioneulshbe
drawn from the UN Principles on Older People, thtédl Nations Plan of Action on
Ageing, the European Union’s and UK governmentanplto improve equality and
anti-discrimination laws and support the humantsghf older people as well as the
aims of any Northern Ireland Strategy for older gleoand views of older people
themselves.

Recommendation 2:The overall aim for the Older People’s Commissiosteould
be: To promote and safeguard the rights and digoiitplder people; to advance
equality for and challenge discrimination againksteo people and to empower and
enable the voice of older people in Northern Irdlan

12



3. Extent of role and remit of the Commissioner
3.1 How the Commissioner will add value

Together an Older People’s Commissioner and thehior Ireland Commissioner
for Children and Young People (NICCY) provide a ezghe and necessary focus to
get vulnerable groups onto a level playing field.

Experience in the Age Sector and of the Older Reephdvocate, even after a few
months, point to the unique space in which the ORBople’s Commissioner will be
situated. Perhaps the most unique aspect of thaesp ‘time’. Simply, things need to
move quickly for older people as they have lesstiman others. This raises the
imperative of having an OPC who can act quickly had the power to ensure speedy
responses, immediate compliance and rapid impronemelded to that, as Northern
Ireland society ages it becomes a more pressigityrio get things right as soon as
possible.

Older people have less time to be bogged downng legal battles lasting years,
although strategic casework will be important. @teigective routes to challenge and
improvement must be available and an OPC will neetle solution focused. This
suggests a possible mediation role, proactively ageny consultation towards
bringing about greater understanding and findinghmon ground. With time a

significant factor for older people the OPC willegketo be invested with the power to
move things forward in a timely fashion towards @uson; this suggests an

arbitration role, with decisions that can be endakc

Older people have wisdom and experience, yet thamaes are not heard loudly or
frequently enough. Participation and engagementd#r people will be critical and a
relatively unique element. While the Equality andniin Rights Commissions do not
have this function NICCY led the way with its respibility to develop and engage
young people and promote their participation acressiety. The Older People’s
Commissioner will have the benefit of working wiin age-group of people whose
knowledge and skill has been developed and appireda lifetime.

There are special circumstances pertaining to ololeople that merit special
consideration. For example, many older peoplediveheir own (nearly one in three)
and identify loneliness as a major problem (fifgrgent of older people). An Older
People’s Commissioner can gather the richnesseoeiperience of the stakeholder
group. S/he can provide a focus around which trey articulate ideas to meet not
just their own needs and aspirations but also &igublorthern Ireland’s major
challenge: how to shape the future for a socieigt tis inexorably ageing as
population experts predict. An OPC can harnes®dse experts to help find answers,
namely people with exactly the right knowledge amgerience who have something
to say — older people themselves.

Even with best intentions, older people cannot Ipei@ity for the Human Rights or
Equality Commissions with their wide-ranging remighile it will be important for

the Commissioner to work in harmony with other cassiwns an OPC will be able to
form an overview of all aspects of older peoplé&/es. It will be able to maintain an
overarching scrutiny role for older people, ovenmsgestandards of provision of
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services, liaising and making recommendations.illt ve able to add value to the
work of a range of agencies from the major commaissito the Northern Ireland
Social Care Council and the Regional Quality andrbmement Authority.

An OPC will be able to focus its work on older plowhile other commissions and
agencies have broader remits. Of course thereererig equality issues which other
commissions will take action on to the benefit ¢f @ many equality strands,
including on the ageing front. On the other handDéater People’s Commissioner, if
given the appropriate duty and power, will be ablddome in on investigations and
cases with special reference to older people arnyrigk strict anti-discrimination
legislation. With broad remits and many competitrgreds the Equality and Human
Rights Commissions are unlikely to be able to ptis® investigations for one group
or on issues outside the boundaries of anti-disoation legislation.

The Older People’s Commissioner is likely to b@eaf point for older people. It will
be an easily identifiable single-entry point of tamt. It can play a valuable role in
signposting to other organisations where it isthetright source of help.

3.2 Definition of target age group

The legislation establishing the Older People’s @ussioner will need to make clear
on whose behalf the functions are to be exercisathely at what age to draw the
line. There is no generally accepted definitiorthvdifferent institutions and agencies
adopting different ages. Some take age 50 as @ingtgroint as some people take
early retirement in their 50s while others take &@e and suggestions have been
made elsewhere for age 65 or 70. The majority apfeethat Deloitte consulted
favoured 60+.

Age Sector organisations in Northern Ireland cutyemse 50+ which is also the EU
definition. The Welsh Commissioner and the Worldalte Organisation (WHO)
focus on 60+. While it is believed that 50+ proddRe optimum age range to prepare
people for the future challenges of ageing, 60+ hiige appropriate given the
anticipated increase in numbers coupled with hesadtrances. However, discretion to
act at 50+ in cases of exceptional need or circamntst should be provided for. This
would allow particularly vulnerable people or graup be included or specific issues
with a potential significant impact for older peef! It is noted that in NICCY 18 is
the normal cut-off point, but in some cases of euwle groups 21 applies. It is
recommended that the lower age limit norm of 60 y&& reviewed after three years.

If 60 years is agreed as the lower limit it will becessary to flag up any implications
arising from the variation with the EU definitiorhweh is 50+.

3.3 Relevant authorities and jurisdiction

There has been a tendency to designate only pblokites for a Commission’s
attention such as in Section 75, although the Eyu@bmmission, for example, has
powers over private as well as public employemnatters of fair employment. It also
appears that the definition of bodies subject tm&u rights provisions is changing

% Older people with disabilities and Travellers examples
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with amendments to health and social care legisiat Britain. Section 145 of the
Health and Social Care Act 2008 ensures that, apnto an earlier decision by the
House of Lords, the provision of certain socialecaan be taken to be a public
function, albeit delivered in some cases by a pei@dy, for the purposes of the
Human Rights Act 1998.

It is difficult to decide upon a strict delineatidretween public and private in the
delivery of services to older people. It is als@sfionable whether it is sensible to do
S0 as the range of matters requiring oversighsideatial homes, insurance, access to
services and opportunities — are provided by pubpdvate/commercial and
voluntary/charitable organisations. As public, ptev and voluntary organisations are
all relevant authorities as far as older peoplecargcerned, it is recommended that
the Older People’s Commissioner’'s powers and dwghesuld not be restricted to
public authorities but should apply to public, @& ad voluntary sectors.

While the Older People’s Commissioner will be ebsiled to act on behalf of older

people in Northern Ireland and should be able terage across the full range of

transferred matters and bodies charged with détigethere are reserved or excepted
matters which are also of great import for oldengde. Some of these were listed by
Deloitte: pensions and criminal justice; others e and benefits. The Equality

Commission has some influence over UK bodies if theve been designated under
Section 75 as far as their functions relate to iNeart Ireland. The Human Rights and
Equality Commissions participate in meetings at ivM@sster on occasion in relation

to legislation that is relevant to Northern Irelaiitie OPC will need similar access.

Deloitte raised as an option the possibility of MBC making representation on an
excepted or reserved matter to the Assembly, lgavinto the Assembly to
subsequently make representations to WestmifistEis is one channel, but it is
insufficient. While the Deloitte suggestion of rimgt concerns to Westminster or
Whitehall departments through an English Commissiomight be temporarily
pragmatic it is not appropriate. It does not acabelCommissioner for Older People
in Northern Ireland the required status alongsiden@issioners in England, Scotland
and Wales nor any recognition at the UK level.

This is a structural matter that affects many bedweNorthern Ireland and may not be
easy to resolve. It is also an issue that exerdiseaninds of the committee advising
on the Commissioner for Older People in Wales. Toatmittee’s view believed that
‘it would greatly enhance the profile, status andiependence of the Commissioner if
he or she could be empowered to make represensatiothe UK Government direct,
rather than through the National Assemibiyand so recommended. The capacity of
the OPC to make representations on non-devolveteraas a subject that the First
Minister and deputy First Minister at UK level shauaise with the UK Government
place on an agenda for discussion between collsagueScotland, Wales and
Northern Ireland with the UK government, perhapsuad a meeting of the British
Irish Council.

" Deloitte, p44
2 A Commissioner for Older People in Wales: The Repod Recommendations of the Welsh
Assembly Government’s Advisory Group, March 20031 p
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The Equality Commission and Human Rights Commissadipeit established under
different legislation, brief Members of Parliamerdt just from Northern Ireland but
others at Westminster and engage with Westminstemuattees. Should powers of
representation at UK level not be forthcoming glyiclor at all, this should not

prevent the Older People’s Commissioner from rgighese matters with colleague
commissioners in other UK nations, advocating astwinster or informally making

representations to UK departments and seeking ftoemmce where appropriate or
necessary.

3.4 Fit with other commissions

An Older People’s Commissioner should not justthi# gaps in existing provision or
rely on other bodies to act. Rather it should talstrategic view across the full range
of issues and have all necessary powers to adegically. Indeed it would be
undesirable and confusing to older people for a€ @Pbe precluded from becoming
involved in areas of strategic importance for tigits and interests of older people.
There is an expectation that the OPC will be inedlvand have teeth, in all the ‘big’
areas in older people’s lives including employmamd goods, facilities and services
where these affect older people, even where thalkgommission has a role.

Older people are the OPC'’s priority and there isgoarantee that particular cases
would fit strategically with other commissions’ grities or budget given their
broader remit — and there is some evidence thathh$s been the caSeThus the
Older People’s Commissioner should have equalstatd a constructive relationship
with other bodies, consulting with them on strategriorities. The OPC should be
given full powers to take cases and undertake trigagns. Two bodies with similar
powers should not create a problem provided thereaiclear and applied
Memorandum of Understanding (MoU). In addition.emmal scrutiny committees in
each organisation can play an important role inueng there is no practice of
duplication.

The performance and impact of Memorandums of Unaeding between the OPC
and other commissions might be strengthened ifroekiiem there was a specific
legal duty to consult and power to cooperate. Etegmef these could be detailed in
legislation — e.g. requirements to inform, consakipid duplication, cooperate in
separate investigations, act jointly, prepare aundliph joint reports — or the duty
might simply be stated, leaving its outworking te hrranged more flexibly in
Memorandums of Understanding between commissiond. durse, the
Memorandums of Understanding should be compreherand robust and address
boundary overlaps, and enable the sharing of &ctand resources. The legislation
could place these requirements on the OPC soldlyt bwould be more symmetric
and effective if extended, within the same legisigtto other commissions. The basis
of this approach is already in operation in Waleghe Public Services Ombudsman
(Wales) Act 2005.

Memorandums of Understanding were developed towallommissions to work
closely together on areas of overlap, avoiding idapbn and filling gaps, but they
must be living documents creating a driver to infoengagement. Existing practice

% The Age Sector and NICCY cited examples at thadeble in January 2008
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within commissions suggests the importance of:ngtreelationship building; direct
communication with other agencies; discussing emgrgrends; cross referencing
plans and outlining and mapping priorities; and sutmmeetings of agency chief
executives and chief commissioners.

It makes sense for commissions to have to co-aperamatters which fall within the
remit of more than one of them. Otherwise thera chance of ‘maladministration’,
which could be picked up by the Assembly Ombudsntha, Commissioner for
Complaints, or the Assembly’s Public Accounts Cotteri There areggood examples
of effective MoU design and application. One eletmewolved ironing out problems
over people dropping through the legal assistamtadne to identical limitations on
funding cases under statute across a number oédodiere the bodies have similar
criteria for funding/refusing cases.

On the other hand the Older People’s Commissionay rbe given residual
investigative and assistance powers conditionahorother agency having already
investigated or acted in the matter in questionthis case there needs to be some
assurance given that when another agency is cgroghan investigation it will take
human rights and equality requirements for oldeppefully into account and seek to
engage the office of the OPC appropriately.

Limitations can be ‘hard’ limitations or ‘soft’ liitations. An example of a ‘hard’

limitation is one where the body is not permittedatt unless a point or principle is
involved or if no other body has the power to dgt.example of a ‘soft’ limitation is

where the power is phrased in more permissive laggucouched in terms like
‘satisfied that it is not reasonable to expect toenplainant ... or the body is
permitted to consider additional factors such ahep special circumstances’. If
powers are to be limited then the Commissioner lshaas far as possible, have
discretion to act.

The Older People’s Commissioner should be expetdedngage with colleague
commissioners for older people across the UK amtarnd, collaborating where
appropriate.

3.5 Fit with other organisations

There should be an infrastructure of support cosnpyi a network of leaders with

strategic responsibility for the Older People’s Quissioner to interface with. The

Welsh model proposed a significant level of suppoministerial level, a theme that
was picked up in the Deloitte report. Ministerial#l responsibility and a network of
champions of senior civil servants in governmengasiBments and extending through
local government and the public sector is the renended infrastructure. Champions
among political representatives should also be @maged and developed. This would
help to establish the necessary supportive climétdan which the OCP will operate.

S/he can helpfully comment and advise on the effeceéss of the champion

structure, strategies and action plans.

The Older People’s Commissioner has to have athaleis distinct and separate from
others in the field. A good proportion of its crailty, and its authority, will depend
upon its independence, including appropriately fribve Age Sector. Besides, many
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voluntary organisations deliver public service ébder people and should fall within
the oversight responsibilities of an OPC. While selolinks with stakeholder
organisations are desirable, these cannot be sutthumdermine the independence of
the Older People’s Commissioner.

Recommendations

Recommendation 3:The lower age limit for the legal definition ofdalr people on
whose behalf the Commissioner would act should abdynbe 60 years. Provision
should be made for the Commissioner to have discréd act in cases of exceptional
need or circumstances for people of 50 years andThe 60 age limit should be
reviewed after three years.

Recommendation 4:The Older People’s Commissioner’s powers and dugieuld
not be restricted to public authorities but shaapgly to public, private and voluntary
sectors.

Recommendation 5:The Older People’s Commissionshould seek to influence
matters affecting older people which are decidedJktlevel. Additionally, steps
should be taken by the Executive to formalise thAisangement with the UK
Government.

Recommendation 6: The Older People’s Commissioner should be give full
investigation and assistance powers

Recommendation 7:There should be a duty to consult and power toperaie
between commissions to strengthen the effect of dfandums of Understanding and
the ability to partner and collaborate.

Recommendation 8:There should be an infrastructure of championsovegiment
and across the public sector, with visible leadprdiemonstrated at Ministerial level,
to work with the OPC in promoting and protectindexl people.

Recommendation 9: The Older People’s Commissioner should have aiveact
relationship with, but be demonstrably independiemh, stakeholder organisations.
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4. The Commissioner’s Duties and Powers
4.1 Range of duties and powers

The Older People’s Commissioner should have a wadge of duties and powers to
cover: communication, participation and engagem@siarch, education/awareness-
raising and advocacy; review and investigation udiclg complaints; information,
advice and casework; legal intervention; mediadod arbitration; enforcement and
sanctions; and review of the effectiveness ofvia powers and duties.

The following paragraphs elaborate on these furtmeth the exception of the
obvious and important function of keeping underieevthe effectiveness of the
Commissioner’s own powers and duties.

4.2 Communication, participation and engagement

Following the example of the Northern Ireland Comssioner for Children and
Young People, high importance must be placed oteffiog participation by older
people within the OPC’s work and in public procesaed society generally. Securing
older people’s engagement will depend upon a stemmgmunication duty with the
Commissioner ensuring communication, promotion ansibility of staff and
resources across Northern Ireland. NICCY’s deddcatat of staff who travel across
Northern Ireland promoting participation is a model good practice. The
implementation of the duty to communicate with @mgjage older people should pay
particular attention to hard-to-reach vulnerableugs.

Participation must be meaningful. Promoting a Ieftew of information from
agencies to older people and between older peojileassist. this The opinion of
older people should be actively sought by the Caossimner who will be duty-bound
to make sure their views are heard and understgodeb’himself and by others.
There must be real listening, hearing, acting andnitaring feedback and
involvement. Older people must no longer feel thatgs are ‘done to’ not with them.
In return, effective participation will provide th@PC with evidence of interests,
aspirations and concerns to be tackled in publiicpoand provision. NICCY
recommends a formalized and visible role for stakagrs. In this regard the older
people’s advisory group suggested in the Deloiort® might be regarded as the
equivalent of NICCY’s 25-person youth panel whickstan active role and is often
represented at NICCY’s meetings with the Minister.

Securing effective engagement not only requireswpiey, but also attention to
building capacity and securing confidence so thderopeople’s valuable expertise
can be effectively harnessed and goals achieveticlar attention must be paid to
vulnerable and marginalised older people. Implemgrsoft’ functions in the OPC’s
remit is likely to comprise 80% of the OCP’s wonmkdaso relationship building to
understand need and aspiration and gather evidenadluencing policy will play a
large part. It is anticipated that the Commissiondi consult with Age Sector
organisations and consider whether a route suthea8ge Sector Platform might be
a useful vehicle through which to engage older fgedpectly, as well as reaching out

% Deloitte, Option 4, p53
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to older people not yet in touch with voluntary amgsations and activist groups. As
suggested in the Deloitte report, a publicly avddacommunication and outreach
strategy, to include those who are hard to reacljavbe usefuf*

4.3 Research, education and advocacy

It is anticipated that the Older People’s Commissrowill commission and publish
research on older people’s rights and needs toigeosvidence and stimulate and
illuminate debate on issues and models of goodipead’he OPC will be expected to
draw upon information coming from older people,vasl as raising awareness of
their rights — and the role of the OPC in asseréind protecting those rights — among
wider society and older people themselves.

The OPC'’s functions should include influencing pgliand service delivery. The
Commissioner will be the lead champion challengaggism, discrimination and
inequality on behalf of older people and campaigrimstrengthen law and policy so
that their lives are improved. S/he should makeyee#fort to ensure that the UN
Principles for Older People are taken into accduynpublic and other bodies in their
work. S/he should not just review the impact ofigek but identify areas for
development and change and comment on prioritiesirfeestment. Advocacy
complements and builds upon the other roles oCbx@missioner, through promoting
the findings of reviews and investigations, reskeantd casework.

The Commissioner should offer advice to the Assgnthe Executive and individual
Ministers as appropriate. S/he should use otherortypities and networks to
disseminate information and raise awareness inofuthrough the media and local
government and civil society networks. The OPC &hameek to influence UK

legislation and policy that impacts on older pedpjemaking representation directly
to those at Westminster and in Whitehall departsyeantd through collaboration with
colleagues in Wales, Scotland and England.

Local government is set to become more importar0ihl following reform. It will
have a clearer, refreshed civic leadership roleilllead local public organisations in
community planning. It will be at the head of losalcial partnership arrangements.
Taking best practice from elsewhere, local politrepresentatives should hold public
agencies to account in a transparent manner orifaghaeople®? The OPC should
advocate for local attention to older people amdrtboncerns and aspirations.

As well as educating and advocating her/himselg @ommissioner’s role is to
promote the participation of older people diredtlythe business of designing and
governing the services directed towards them. Sioelld be a ceaseless advocate to
public and other bodies of older people’s voicepalicy development, planning and
service delivery and the need to sustain this ezigagt consistently. S/he could
advance this goal through monitoring or randomimgiang agencies’ performance
on engagement with older people.

3 Deloitte, p42
% This is a capacity that local government in Brithas currently; it is usually exercise through a
council’s overview and scrutiny committee. See #der in relation to citizen petitions
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4.4Review and investigation

Powers of review and investigation are among thestmmportant for an Older

People’s Commissioner. The Commissioner needs &p kegislation, policy and

practice under review and make recommendationsniprovement and change to
improve the welfare and life circumstance of olgeople and advance their rights.
The Commissioner should be in the position to makgosals to the Assembly, the
Executive, public agencies and, where appropratesr bodies; and her/his opinion
should be sought on relevant matters initiated thyers. S/he will want to cooperate
with other commissions who have responsibilitieghis field, though they should

expect the OPC to take the lead in advising on arsmttoncerning older people
specifically.

Investigations can get to the heart of persistestdrisnination and affect fundamental
change in a reasonably expeditious manner. Theg ties capacity to affect change
across a sector or industry more immediately thaiing for the impact of successful
legal cases to trickle down; and can bring aboutemadical, structural change
depending upon the terms of reference. Even whdnused, the very threat of
investigation can be a powerful tool.

The OPC should have wide powers of investigatioreteew public authorities and
private and voluntary providers on their complianggh legislation and service
standards; the powers should not be restrictedibdiqgobodies. They should include
powers to obtain information, make recommendatigngylish reports and issue
notices of performance required and other direstiddhe should be able to enter
premises, require disclosure of documents and mequidividuals to give oral
evidence. Robust investigations need to be followgul by enforcement of
compliance, particularly in situations of seriogsaliction or recurring failure.

Investigations should be able to be triggered bgnmaints from individuals, by
emerging casework or issues that a legal case shupvand by the Commissioner
deciding that an issue or a service or businegsrsejuires attention. Indeed, areas
for investigation might be signposted by other cassmons. The Commissioner may
want to prioritise more immediate and pressing $tigations on matters that directly
affect the quality of life of older people both leatively and individually. Moreover,
in avoiding duplication between agencies it shdxddecognized that the OPC will be
likely to acquire significant expertise in investigpns concerning older people and
may need to be the body that determines the moategic areas of review and
investigation on which to concentrate public moniesthis area. This is a good
example of a function that could be framlegd a duty to consult and a power to
collaborate and further guided by a Memorandum mdésstanding.

The Commissioner must ensure that accessible mesese in place whereby older
people can complain effectively about services piey by public bodies, and others
where appropriate. Encouraging whistle-blowing atters of serious concern among
those working with older people and ensuring thhtstle-blowing and complaints
procedures in institutions and services are rolanst can be used are particularly
critical where vulnerable groups are concernedtheoOPC should have powers to
audit these.
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Following on from this, the OPC should have theacaty to review complaints which
have not been resolved to the satisfaction of dargberson, particularly where wider
matters of principle are involved. The Commissiomerst have the power to call for
disclosure of papers and for persons to give eweleshould an investigation be
required.

4.5 Information, advice and casework

The Commissioner for Older People should be ableffier information and advice,
and assist people, including financially, to undket legal proceedings over alleged
breaches of rights in strategic or other appropraises.

One of the challenges in creating an Older Peo@simissioner is establishing a
body that does not duplicate the work of other agenwhile ensuring there are no
gaps through which older people could fall. An ustending of duplication and gaps
must be informed as much by accessibility of suppleannels to an affected group as
by different agencies’ duties and powers. The Hgu&lommission and the Human
Rights Commission, with broad remits to eradicatenimination and protect the
rights of all, are focused on embedding a cultdneghits and equality in society.

The Equality Commission’s functions cover age dmsgration in all its forms, while
the Older People’s Commissioner focuses on protgcidnd championing older
people. There is an expectation that an OCP wilinbelved, and have teeth, in all
the ‘big’ areas, including employment and goodjlifées and services (GFS), where
these affect older people’s lives. Older peoplel wdturally identify with and
gravitate towards the Older People’s Commissioperirfformation and advice and
are the least likely of any group to want, or béeabo go from pillar to post for
support.

The Equality and Human Rights Commissions cannoexmected to necessarily

prioritise older people over other groups for legsgistance or investigation. It is also
the case that older people experience some sitisatiery differently from others and

may continue to be treated differently; for exampleey use care homes more
extensively and more exemptions are expected in @B&s for other groups. Further,

it is expected that the OPC’s remit would extentb iareas beyond simply anti-

discrimination. There are areas that other comomnssmay not be able to take on but
on which the Older People’s Commissioner may beetgal to act in some manner.

As with NICCY, the Older People’s Commissioner ddduave the power to pursue
legal proceedings and undertake casework for gie¢eple many of whom will be
among the most vulnerable in society. Express pewez also needed to take group
actions which can offer greater value for money b@@n effective means of bringing
about change. Other commissions have such powargxample, NICCY’s powers
led to action in response to 128 complaints onissiee®® Sound counsel advises that
it is better to have all necessary powers but eedrto use them than not to have the
requisite power at all.

% Information given at roundtable
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Part of the OPC’s profile and attraction to oldeople will be gained through
responsiveness to individuals’ complaints and ldtmategic legal cases that make a
wider impact or test new points of law. Such cds@ge proved effective elsewhere
with those won or settled used to make an exansplgtribute towards prevention of
future discrimination, raise awareness and inforarkawith employers and service
providers to improve practice. As noted in the Midaeport, casework will ‘uncover
learning and evidence which could feed into morategic debates concerning policy,
legislation and good practic&"’

The number of cases that can be undertaken in aay will be limited by budget
considerations. Expectations around access to lagsistance as well as budget
pressures must be handled well to ensure othes arfethe Commissioner’'s work
such as research, education and awareness-raisngratected. Managing the
casework relationship between commissions will Beegtial, but the practice is
already well-established underpinned by agencieshigrandums of Understanding.

Casework may not always, or often, be the routdiref choice to resolve issues.
Cases taken are likely to be a small number ang sgecific. Mediation (see below)
and working with other bodies will weed out the aray while others may be
arbitrated (see below) or point the way to an itigation where strong investigative
powers, combined with effective sanctions, may Wwelthe most effective response.

4.6 Legal intervention

The Commissioner must have the power to bring Ipgateedings in her/his own
right, relating to the protection of older peopleights generally or where s/he
believes that an older person’s rights have beamnede The OPC must be fully
empowered to make applications to the court andl4barty interventions in cases.
Moreover, it might be equally effective and lesstbpoif the practice was established
for the Commissioner to be recognised and callezshupy the court in appropriate
cases to give expert oral or written testimony atters affecting older people.

The Northern Ireland Commissioner for Children afwding People has spoken of the
constrictions on the legal challenges she can #skdlICCY does not have ‘victim

status’. When challenging legislation on the grautitht it violates articles of the
Human Rights Act NICCY must find a specific childhavhas had that right violated
and take legal action in their name. The lack adtimn status’, at the forefront of a

court ruling in February 2009, must not be a mistthat is repeated for the Older
People’s Commissioner. If the OPC were to havetiiwicstatus’ it could issue

challenges on the grounds that a matter may pgssdbsitravene the rights of older
people. Any steps that can remedy this gap thréegislation for the Commissioner
should be taken.

4.7 Mediation and arbitration
The OPC could have a useful mediation role geawedrids bringing about greater

understanding and finding middle ground on issdesoatention and between those
in dispute. This is a function that is recommentgdother commissions. It would

3 Deloitte, p40
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involve the Commissioner in facilitating dialoguedadispute resolution and might
entail, say, developing a set of principles e.guad Trust closures of homes. The
purpose would be more than advocacy — it would beutmanaging a process
intended to reach a solution.

As ‘time’ is a critical factor for older people the¢he OPC should have an arbitration
function in addition to mediation. To operationalithis, the Commissioner might
have a register of arbitrators who can be calleohujress costly and quicker than
court or tribunal proceedings but neverthelessazgss that is designed to reach a
decision, arbitration meets the requirement of mgviorward in a timely fashion.
Further attention will be needed to how to enfoadeitration decisions in a speedy
manner.

4.8 Enforcement and sanctions

Forewarning: It is remarked by other commissions that the vexjstence of a
particular duty or power often functions in a pretative manner; for example, the
threat of investigation has prompted action withih investigation itself having to
go ahead. Recourse to formal investigations, asranger statutory investigation
procedure, along with powers of reviews, suppleedrity naming and shaming
through publication of reports, are means of eorent that should be available to
an Older People’s Commissioner.

Pathway to swifter recommendations:aws and regulation are generally effective
because people want to avoid the penalties thattlegeconsequences of non-
compliance. Trevor Phillips, Chair of the Equakiyd Human Rights Commission in
Britain commented that: “There is a major gap inatwve as a Commission can do.
Our powers mostly leap straight from guidance arahitoring to substantial and

intrusive inquiries and investigations”

The EHRC has asked government for a simpler ande npooportionate tool to
promote equality and transparency alongside exjstimquiry and investigative
powers. It is seeking powers to issue a formalceotequiring specific data within a
timeframe of 28 days which it could publish eitberits own or collate with that from
other organisations, or use it to make evidencedascommendations for
improvement to a specific organisation. The EHRdelkes that this new power
would enable the Commission to take a more focaselproportionate approach to
enforcement. A similar power given to the Older e Commissioner’s would
increase the actions that could be taken in thelyimnanner that older people need.

Commissioner’'s GuidanceCodes of practice and guidance can be influemtial

altering practice and securing change, particuldrihe law under which they are
issued makes clear that failure to abide by theeaoidl raise a presumption that the
actor has behaved unlawfully; the burden of provimg contrary then shifts to the
actor. The Commissioner could be given power tadssodes of practice and
guidance; for example, on engagement and treatofesitler people in care services
or for agreeing and reviewing compacts between lcanees and their residents. This

% Trevor Phillips, Introduction to Fairness: a nesntract with the public, Equality and Human Rights
Commission, July 2008
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power might extend to issuing notices of compliamequesting action within a
specified time and undertaking audits of compliancalternatively, the
Commissioner’s powers might simply extend to isguiodes and guidance that do
not make any person liable to proceedings but sirmgbrm the way their business
should be conducted.

In the latter case the codes and guidance couigsée by regulatory bodies as an aid
to assess performance or for the award of conti@ets below). In the legislation
establishing the OPC, bodies such as the Regionallit) and Improvement
Authority and the Northern Ireland Social Care GCouthat regulate and inspect
health and social care could be required to takewt of the OPC’s guidance and
recommendations. The Commissioner might also moaid sample organisations or
review a sector to determine whether a code oregisidbeing effectively applied and
publish the results. Given the role of other bodlethe issuing of codes and guidance
collaboration will be necessary. Again this is atterathat can be resolved with
Memorandums of Understanding, especially if underpd by a duty to consult and
collaborate with other agencies

Citizen’s petitions:Citizen’s Petitions open up organisations to nublic scrutiny.
The Scottish Parliament allows individuals, communitpuyps and organisations to
have petitions considered by a standing committeéielwcan decide whether the issue
raised should be debated in the Parliament. Thesélaf Commons Procedure
Committee has proposed a system on e-petitioningchwltould result in a
parliamentary debate or Select Committee inquitye Equality and Human Rights
Commission envisages a mechanism to ‘trigger’ adbip individuals, thus bypassing
some of the more cumbersome elements of currentaarThent regimes.

Government is introducing a new duty on local calsnto respond to petitions
relating to local authority functions or other paldervice where the council shares
responsibility. It proposes to consult on a newhtitp petition to hold public body
officers to account in public. It intends to workthvkey inspectorates to encourage
them to consider petitions as important pieces wtlemce to determine when
inspections must take place; for example if an m#dple’s care home is not up to
acceptable standarfl.There is no reason why a petitioning mechanismncabe
introduced for older people in Northern IrelandisTtould also act as a pilot for more
widespread use of petitioning to advance transggrand accountability in line with
elsewhere.

In the words of Trevor Phillips: “we propose thae whould embrace the most
innovative developments in regulation, which do leatve the process of scrutiny,

challenge and sanction solely in the hands of rerbateaucrats but use the tools of
citizen power to enforce action ... and through tlaetions exert continuous pressure
towards greater fairness and equality. ... We havedk at how social nhorms — not

only the law — can change people’s behaviour, @elisig them to do things which are

good for them and society”

3% Communities in control: Real people, real powegpBrtment of Communities and Local
Government, 9 July 2008
" EHRC
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Procurement:There is increasing interest and clarificatioruging procurement as a
tool to ensure that organisations that receive ipulinds comply with equality
standards. The EU Procurement Directives and Northreland Procurement Policy
permit social issues to be taken into account inlipiprocurement. The Directives
also confirm that breaching equalities legislatisrsufficient reason to disqualify a
contractor for selection.

The Equality Commission and the Central ProcurerDémgctorate of the Department
of Finance and Personnel issued guidance in 2008ssist policy makers and
procurement practitioners to integrate social, ecain and environmental objectives
appropriately within the procurement process. Rerrhoment it is only guidance, not
legally binding, but many would like to see itsdégtatus enhanced so as to bring it
into line with the ‘contract compliance’ provisions Northern Ireland’s fair
employment legislation, which deals with discrintioa on the grounds of religious
belief and political opinion.

The Confederation of British Industry (CBI) said iis evidence to the Equalities
Review in Britain in 2005: ‘public procurement is haghly effective lever for
increasing diversity and [employers] share the tposiof the National Employment
Panel that there must be more systematic use dicguirchasing power. The lever
should be used more effectively by the public seitdurther spread good practice in
the private sector® It seems logical to apply this reasoning to mat@wncerning
older people; in the funding of care homes, fornegi®. The Older People’s
Commissioner might work with the Equality Commissito clarify with agencies
how they can best promote equality for older petimeugh the procurement process.

Redress: The Department of Communities and Local GovernmieanBritain is
examining schemes of financial redress which eaeioken form are a reminder that
it is the citizen who matters most in the trangacof business. The review, which is
looking at current arrangements across the publicices, in the private sector, and
arrangements in other countries, is due to be dtdminio the Secretary of State in
early 2009. The review is likely to have modelsrefiress that can be applied in
Northern Ireland to improve performance for oldepple. It ought to be taken into
account in drafting legislation for the Older Pex®l Commissioner and the
Executive’s strategy for older people.

Recommendations

Recommendation 10:The Older People’s Commissioner should have a wnadge
of duties and powers to cover: communication, pigdtion and engagement;
research, education/awareness-raising and advocasyew and investigation
including complaints; information, advice and casekylegal intervention; mediation
and arbitration; enforcement and sanctions; anewewf the effectiveness of its own
powers and duties.

Recommendation 11:The older people’s advisory group suggested inDbbitte
report should be considered as an important pavidor the Older People’s
Commissioner.

B EHRC
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Recommendation 12:The Commissioner should offer advice to the Asdgnthe
Executive and individual Ministers as appropria®&he should be able to make
representation directly to those at Westminster iandlVhitehall departments, and
through collaboration with colleagues in Wales, t#ca and England.

Recommendation 13:The Older People’s Commissioner should have winleeps
of investigation which would include powers to enpeemises, require disclosure of
documents and require people to give evidence. Sioalld also have powers in
relation to whistle-blowing and complaints. Powefsinvestigation should not be
restricted to public bodies but should also applyppropriate bodies in the private
and voluntary sectors as well.

Recommendation 14:The OPC should have the power to assist peopd&ydimg
financially, to undertake legal proceedings ovégad breaches of rights in strategic
or other appropriate cases. The power should extemeing able to advance group
cases.

Recommendation 15:The Commissioner should have the power to bringlleg
proceedings in her/his own right, at the requesthef court, through third-party
interventions and in the capacity of ‘victim’ repemting older people. The practice
should be established for the Commissioner to begrised and called upon by the
court in appropriate cases to give expert oral iten testimony on matters affecting
older people.

Recommendation 16:Consideration should be given to furnishing thdedIlPeople’s
Commissioner with powers of mediation and arbidrati

Recommendation 17:Consideration should be given to the range ofreefoent and

sanction powers to be made available to progresteraaiven that time is a factor
for older people. Mechanisms could include pathwiayswifter recommendations;
codes of practice and Commissioner’s guidancezesitipetitioning for older people;
and the use of procurement. Account should be takethe imminent report on
schemes of financial redress in Britain.

Recommendation 18: In the legislation establishing the Older People’s
Commissioner, bodies such as the Regional Quatidylenprovement Authority and
the Northern Ireland Social Care Council that ratgiland inspect health and social
care should be required to take account of the Cssiomer's guidance and
recommendations.

Recommendation 19The critique of duties and powers in the March@p@perThe

Possible Remit and Powers of the Independent Casioner for Older People in
Northern Irelandshould be taken forward in the discussion andiidgabdf legislation

for the Older People’s Commissioner. They appedminex D3

%9 B Fitzpatrick,The Possible Remit and Powers of the Independemin@ssioner for Older People in
Northern Ireland Age Concern Northern Ireland & Help the Aged,r&te2008
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5. Appointment and Accountability

5.1 Principles

The practical arrangements for establishing the®ff the Commissioner for Older
People and appointing a Commissioner are impogsarihey need to get the balance
right between independence and accountability. dinengements and appointment
process should guarantee an appropriate degreele@pendence so that the OPC can
operate without interference from government orliguduthorities. On the one hand
the Commissioner must be able to demonstrate gldhdt s/he discharges the
responsibilities and makes use of tax payer's moaggropriately and with due
propriety. At the same time the Commissioner mestamd be evidently seen to be,
independently speaking up for older people.

An effective OPC must have the necessary trustdimeate for older people and
exercise power of oversight across society and desiands independence and
autonomy. While independence of commissions isngportant principle in its own
right it is arguably even more important for thed€l People’s Commissioner given
the reliance of older people on public servicestlasy age and, indeed, their
increasing reliance on others generally. Therefibve optimum arrangement is for the
Commissioner to be independent from any departmebbdy that it might have to
challenge as not adhering to appropriate standaradder people.

5.2 Status

The establishment of the Older People’s Commissioas an NDPB with
accountability to OFMdFM is not necessarily the treggpropriate arrangement given
that the Commissioner needs to be free to crititnge department. Being directly
accountable to the Assembly also raises issueghasstiould have the power to
review the actions of the Assembly.

Autonomy is critical the Older People’s Commissiorkeis notable that the Advisory
Group in Wales advised that the Welsh Commissisnaost should be established as
a ‘Corporation Sole’ with all rights, duties andperty vested in the post-holder in
her/his official capacity (as opposed to her/hisspeal capacity) and passed to each
successor. Whatever form of legal structure is ehdke independence of the office
must be assured.

The Older People’s Commissioner should have padty status with other
commissions in Northern Ireland. The post shoul@$tablished on a statutory basis,
with appointment for a fixed term and be suppofigdcan office. It should be a full-
time paid post. Independence also requires sufidieancial and staffing resources
to fulfil the remit and freedom to set its own adarand determine priorities.

Legislation should also include a duty to establestprocedure for complaining
against the Commissioner as a matter of good pabdlcinistration.

The name of the post should be the Older Peoplefsrissioner.

28



5.3 Appointment and term of office

The appointment should be made by the First Miniated deputy First Minister.
Only the First and deputy First Ministers jointlyagild have the power to remove the
Commissioner and only if s/he requests it her/hifreeis considered physically or
mentally incapable of undertaking the role or beeaaf misbehaviouf’

The term of office should be for a sufficient lemdo build up expertise but not so
long as for the skills and expertise to becomeaddWilter with the priorities for the
job. It can be argued that a renewable appointm@ght make it harder for the
Commissioner to operate with complete independenidee norm for many
appointments in Northern Ireland is 3/4 years wibtissible renewal, but it is possible
to adopt a model from elsewhere where terms exieisik or seven years renewable
or non-renewable. The appointment should be foerog of four years renewable
once.

Candidates for the post should be able to demdastizat they have a real
understanding of what life is like for older peojateNorthern Ireland and that they
can empathise with them. This should form parthefperson specification in the job
description for the post. Older people should beolved in the selection process.
Time should be taken to impart the requisite knolg&eand skills so they can play a
full part and make their role in the appointmenaimeaningful one. This would give
a clear signal from the outset that the particgpatind engagement functions of the
Commissioner are important and follow the good fixacalready established in
Wales and in Northern Ireland with the Children’sn@nissioner. It would instil
confidence not only that the process is transpaedtindependent, but demonstrably
So.

5.4 Reporting arrangements

The Older People’s Commissioner will need to dertrates clearly that s/he is
carrying out her/his role, using the financial asttier resources at her/his disposal
appropriately; and that s/he is able to maintam ¢bnfidence of older people and
public confidence generally. The Commissioner sthdad able to show publicly that
s/he is operating in accordance with the bestestsrand priorities of older people.

One method of doing this is regular consultatiothvénd feedback to older people
and this should be a duty placed on the Commissioh®wever, formal
accountability mechanisms are necessary. The OB@dbrepare an Annual Report
to be publicly available in accessible formats. Rwual report should summarise
the action taken over the past year; summariseeports which have been published
(such as on investigations carried out or reseatcidertaken); describe
representations made by the Commissioner to themsly, public bodies and others
as appropriate; review key issues for older peapleng the year and provide a
summary of expenditure. The report might also mevian outline of the
Commissioners priorities and financial plan for ylear ahead.

“ Recommendations made by the Welsh Advisory Groypdtect the Commissioner’s independence
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The Annual Report should be submitted to both tinst &Gnd deputy First Ministers
and it should be laid in front of the Assembly @ discussed in plenary session. The
Commissioner could be invited to appear from timéirne before the Committee of
the Office of the First and deputy First Ministand other Assembly committees as
they deal with issues of particular relevance tteplpeople. Furthermore, the report
could be made available to Parliament in lighthaf fact that the Commissioner might
be commenting on non-devolved maters that have aainge on older people in
Northern Ireland. An appropriate route for this glidoe found.

It appears that there is general consensus amomgnissions that this type of

accountability is more appropriate for independpunblic bodies which have a
particular duty to scrutinise public bodies andrtipelices and services. Reporting in
public to Northern’s Ireland’s pre-eminent polilidarum differs from other types of

control and provides a route for public accountghilAccountability is an important

facet and the transparency that this level of repgpthrough the Assembly provides
would ensure greater attention among the geneldicpof older people.

5.5 Financial arrangements

It is anticipated that the Office of the First asheputy First Minister will provide the
budget for the Older People’s Commissioner in Virign the department’s PSA target.
OFMdFM is a policy driven department responsible gquality matters with reach
across all departments and thus is a natural glacéhe OPC to be linked with.
However, it is not primarily a resource departmdéns important for OFMdFM to be
able to secure sufficient funds in the Executivbigdget for the Older People’s
Commissioner.

The funding committed to equality and human rightslies varies in Northern
Ireland** The greatest sum of money goes to the Equality r@ission for Northern
Ireland with a current budget of £7 million to soppl8-20 Commissioners including
a full-time chief commissioner and approximately01&aff. The Northern Ireland
Human Rights Commission currently receives £1.68iani for 10 Commissioners
including a full-time chief executive and around f2@i-time equivalent staff. The
Northern Ireland Commissioner for Children and Ygueople has a budget of £1.84
million with one Commissioner and 28 staff. The iGdf of the Northern Ireland
Assembly Ombudsman and Commissioner for Compldiats an annual budget of
£1.5 million with an Ombudsman and 21 other staff.

The budget of the Welsh Older People’s Commissiaeearound £1.5 million
annually with start-up cost of £500,000 for a Comssmoner, and a Deputy
Commissioner included in a staff of around*3@eloitte suggested in its Option 4,
which most closely resembles the proposed Enha@oaadmissioner model proposed
here, that an annual figure for a Northern Irel@®IC might be £1.5 million plus an
estimated £150,000 per year to support a regiahasary network.

I Detail supplied by the commissions at the rouridtab
“2 Deloitte, p50
3 Deloitte, p50

30



For the Older People’s Commissioner to be, and d@n so0 be, effective and
independent it requires sufficient financial anaffatg resources to fulfil its remit and
an agenda and set of priorities that speak to @deple and their needs. In particular,
resources are needed for investigations which shbel a significant part of the
OPC'’s role, albeit it should also have powers todiate and arbitrate. The
Commissioner must also be able to undertake sorategic casework which can be
expensive and unpredictable. It has been the eps¥i of other commissions,
notably the Equality Commission, that case requiestgase year on year as people
become aware of their rights. Necessarily, of ceutisis must be managed within a
reasonable budget.

It might be the case that appropriate powers tosabnand cooperate between
agencies would lead to a more strategic deploymerdgsources overall, although the
individual remits and responsibilities of agenamred to be taken into account also.
What is clear is that the guiding factor for OldBeople’s Commissioner in
determining deployment of resources must be thaiatier has implications for the
lives of older people; and in the case of casewloik might be extended to say that
normally a case should have implications for a neind older people.

The Older People’s Commissioner should have a hunfgat least the magnitude of

that held by the Children’s Commissioner. Starteopts of around £500,000 will be

required based on the estimate from Wales. Sediide an additional £150,000 for a
regional advisory network would be a good use cbueces as well as tangible

evidence on inclusion of and engagement with ofsEple. Resources may be used
most efficiently if consideration is given to shgiback office arrangements with

other commissions.

Clearly, given population projections which showiatcreasingly ageing society, and
one with a larger number of much older residerttss iimportant that the Older
People’s Commissioner is not a casualty or dowulgptain any way should the
Executive’s Programme for Government and Budgetréeast in light of the
economic downturn. Furthermore, given that oldespte are increasing while other
age groups are decreasing it will be importanttay ®n top of budget issues; the
OPC'’s budget should be reviewed on a regular lasensure it is adequate to the
increasing task.

The Older People’s Commissioner will be the finah@ccounting officer for the

office. The principle of independence should flolrough to financial matters.

Control through undue financial oversight should deoided. If more regular

financial oversight is thought necessary this cdaddattained through departmental
participation in an Audit and Risk Committee in t@®mmission. The OPC and
her/his office would be subject to audit by the Bréyment of Finance and Personnel.
External auditing could be provided by the Northeetand Comptroller and Auditor

General.
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Recommendations

Recommendation 20: The arrangements for the office of the Older Pespl
Commissioner and the appointment process shouldgige an appropriate degree of
independence so that the OPC can operate withtarference from government or
public authorities.

Recommendation 21:The Older People’s Commissioner should have pafistatus
with other commissions in Northern Ireland. The tpsisould be established on a
statutory basis as a full-time paid post with sudint financial and staffing resources
to fulfil the remit.

Recommendation 22:Legislation should also include a duty to estdbéiprocedure
for complaining against the Commissioner as a maftgood public administration.

Recommendation 23: The name of the post should be the Older People’'s
Commissioner.

Recommendation 24:The appointment of the Older People’s Commissicheuld
be made by the First Minister and deputy First Bi@ifor a term of office of four
years renewable once.

Recommendation 25:The Annual Report should be submitted to both tingt End
deputy First Ministers and laid in front of the Assbly to be discussed in plenary
session An appropriate route should be found for laying tlegort in front of
Parliament.

Recommendation 26:1t is important that OFMdFM secure sufficient fgnoh the
Executive’s budget for the Older People’s Commissio

Recommendation 27:The Older People’s Commissioner should have a dtuoigat
least the magnitude of that of the Children’s Cossiner. Additionally, start-up
costs of £500,000 should be provided. A top-up doregional advisory network
should be added.

Recommendation 28: Consideration should be given to sharing back ceffi
arrangements with other commissions.

Recommendation 29:Given increasing numbers of older people, and edesing
numbers in other age groups, the Older People’s missmoner should not be a
casualty or down-graded in any way if the ExecusiBudget is re-cast in light of the
economic downturn. The OPC’s budget should be wedeon a regular basis to
ensure it is adequate to the challenge of workmgatds an increasingly ageing
society.

Recommendation 30The Older People’s Commissioner and her/his offloeuld be

subject to audit by Department of Finance and Pexslowith external auditing
provided by the Northern Ireland Comptroller anddAor General.
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Annex A:  Summary of Recommendations

Recommendation 1:The mandate for the Older People’s Commissioneulshbe
drawn from the UN Principles on Older People, thetédl Nations Plan of Action on
Ageing, the European Union’s and UK governmentanplto improve equality and
anti-discrimination laws and support the humantdgtf older people as well as the
aims of any Northern Ireland Strategy for older gdeoand views of older people
themselves.

Recommendation 2:The overall aim for the Older People’s Commissiosteould
be: To promote and safeguard the rights and digoiitplder people; to advance
equality for and challenge discrimination againksteo people and to empower and
enable the voice of older people in Northern Irdlan

Recommendation 3:The age limit for the legal definition of oldergme on whose
behalf the Commissioner would act should normady6b years. Provision should be
made for the Commissioner to have discretion taractises of exceptional need or
circumstances for people of 50 years and up. Thea@@ limit should be reviewed
after three years.

Recommendation 4:The Older People’s Commissioner’s powers and dgieuld
not be restricted to public authorities but shaapgly to public, private and voluntary
sectors.

Recommendation 5:The Older People’s Commissionshould seek to influence
matters affecting older people which are decidedJktlevel. Additionally, steps
should be taken by the Executive to formalise thAisangement with the UK
Government.

Recommendation 6: The Older People’s Commissioner should be give full
investigation and assistance powers

Recommendation 7:There should be a duty to consult and power toperaie
between commissions to strengthen the effect of dfandums of Understanding and
the ability to partner and collaborate.

Recommendation 8:There should be an infrastructure of championsovegiment
and across the public sector, with visible leadprdiemonstrated at Ministerial level,
to work with the OPC in promoting and protectindeyl people.

Recommendation 9: The Older People’s Commissioner should have aiveact
relationship with, but be demonstrably independiemh, stakeholder organisations.

Recommendation 10:The Older People’s Commissioner should have a wadge
of duties and powers to cover: communication, pigodtion and engagement;
research, education/awareness-raising and advocasyew and investigation
including complaints; information, advice and casskylegal intervention; mediation
and arbitration; enforcement and sanctions; anewewf the effectiveness of its own
powers and duties.
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Recommendation 11:The older people’s advisory group suggested inDbbitte
report should be considered as an important pavidor the Older People’s
Commissioner.

Recommendation 12:The Commissioner should offer advice to the Asdgnthe
Executive and individual Ministers as appropria&he should be able to make
representation directly to those at Westminster iandlVhitehall departments, and
through collaboration with colleagues in Wales, t#ca and England.

Recommendation 13:The Older People’s Commissioner should have wineeps
of investigation which would include powers to enpeemises, require disclosure of
documents and require people to give evidence. Sioalld also have powers in
relation to whistle-blowing and complaints. Powefsinvestigation should not be
restricted to public bodies but should also applyppropriate bodies in the private
and voluntary sectors as well.

Recommendation 14:The OPC should have the power to assist peopd&ydimg
financially, to undertake legal proceedings ovégad breaches of rights in strategic
or other appropriate cases. The power should extemeing able to advance group
cases.

Recommendation 15:The Commissioner should have the power to bringlleg
proceedings in her/his own right, at the requesthef court, through third-party
interventions and in the capacity of ‘victim’ repesmting older people. The practice
should be established for the Commissioner to begrised and called upon by the
court in appropriate cases to give expert oral iten testimony on matters affecting
older people.

Recommendation 16:Consideration should be given to furnishing thdedIlPeople’s
Commissioner with powers of mediation and arbidrati

Recommendation 17:Consideration should be given to the range ofreefoent and

sanction powers to be made available to progresteraaiven that time is a factor
for older people. Mechanisms could include pathwiayswifter recommendations;
codes of practice and Commissioner’s guidancezesitipetitioning for older people;
and the use of procurement. Account should be takethe imminent report on
schemes of financial redress in Britain.

Recommendation 18: In the legislation establishing the Older People’s
Commissioner, bodies such as the Regional Quatidylenprovement Authority and
the Northern Ireland Social Care Council that ratgiland inspect health and social
care should be required to take account of the Cssiomer's guidance and
recommendations.

Recommendation 19The critique of duties and powers in the March@p@perThe

Possible Remit and Powers of the Independent Casianer for Older People in
Northern Irelandshould be taken forward in the discussion andiidgadf legislation

for the Older People’s Commissioner. They appe&mninex D.
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Recommendation 20: The arrangements for the office of the Older Pespl
Commissioner and the appointment process shoulcgige an appropriate degree of
independence so that the OPC can operate withterference from government or
public authorities.

Recommendation 21:The Older People’s Commissioner should have pafistatus
with other commissions in Northern Ireland. The tpsisould be established on a
statutory basis as a full-time paid post with sudint financial and staffing resources
to fulfil the remit.

Recommendation 22:Legislation should also include a duty to estdbbdgprocedure
for complaining against the Commissioner as a maftgood public administration.

Recommendation 23: The name of the post should be the Older People’s
Commissioner.

Recommendation 24:The appointment of the Older People’s Commissiaheuld
be made by the First Minister and deputy First Bt for a term of office of four
years renewable once.

Recommendation 25:The Annual Report should be submitted to both tingt Bnd
deputy First Ministers and laid in front of the Assbly to be discussed in plenary
session An appropriate route should be found for laying tiegort in front of
Parliament.

Recommendation 26:1t is important that OFMdFM secure sufficient fignoh the
Executive’s budget for the Older People’s Commissio

Recommendation 27:The Older People’s Commissioner should have a dtuadligat
least the magnitude of that of the Children’s Cossioner. Additionally, start-up
costs of £500,000 should be provided. A top-up doregional advisory network
should be added.

Recommendation 28: Consideration should be given to sharing back ceffi
arrangements with other commissions.

Recommendation 29:Given increasing numbers of older people, and edestng
numbers in other age groups, the Older People’s Missmoner should not be a
casualty or down-graded in any way if the ExecusiBudget is re-cast in light of the
economic downturn. The OPC’s budget should be wesdeon a regular basis to
ensure it is adequate to the challenge of workmgatds an increasingly ageing
society.

Recommendation 30:The Older People’s Commissioner and her/his offloeuld be

subject to audit by Department of Finance and Pexslowith external auditing
provided by the Northern Ireland Comptroller andd&or General.
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Annex B: United Nations Principles for Older Persos

Independence

1. Older persons should have access to adequatie iaader, shelter, clothing and
health care through the provision of income, fanaig community support and self-

help.

2. Older persons should have the opportunity tokwar to have access to other
income-generating opportunities.

3. Older persons should be able to participateeterchining when and at what pace
withdrawal from the labour force takes place.

4. Older persons should have access to appropadteational and training
programmes.

5. Older persons should be able to live in envirents that are safe and adaptable to
personal preferences and changing capacities.

6. Older persons should be able to reside at homasflong as possible.
Participation

7. Older persons should remain integrated in sgciparticipate actively in the
formulation and implementation of policies thatedily affect their well-being and
share their knowledge and skills with younger gatiens.

8. Older persons should be able to seek and dewglpprtunities for service to the
community and to serve as volunteers in positigg@@priate to their interests and
capabilities.

9. Older persons should be able to form movemearassociations of older persons.

Care

10. Older persons should benefit from family anchownity care and protection in
accordance with each society's system of cultiakies.

11. Older persons should have access to healthacaedp them to maintain or regain
the optimum level of physical, mental and emotiowall-being and to prevent or
delay the onset of illness.

12. Older persons should have access to socialegad services to enhance their
autonomy, protection and care.

13. Older persons should be able to utilize appatprievels of institutional care

providing protection, rehabilitation and social andntal stimulation in a humane and
secure environment.
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14. Older persons should be able to enjoy humamsignd fundamental freedoms
when residing in any shelter, care or treatmentitigancluding full respect for their
dignity, beliefs, needs and privacy and for théatrigp make decisions about their care
and the quality of their lives.

Self-fulfilment

15. Older persons should be able to pursue oppoéasitior the full development of
their potential.

16. Older persons should have access to the ednahticultural, spiritual and
recreational resources of society.

Dignity

17. Older persons should be able to live in digratyd security and be free of
exploitation and physical or mental abuse.

18. Older persons should be treated fairly regasdtd age, gender, racial or ethnic

background, disability or other status, and be e@lindependently of their economic
contribution.

37



Annex C: List of those involved in discussions

Dame Joan Harbison, Older Person’s Advocate
Equality Commission for Northern Ireland

Northern Ireland Human Rights Commission

NI Commissioner for children and Young People
Prof Brice Dickson Queen’s University School of Law
Northern Ireland Law Centre

Access to Benefits

Stratagem

Volunteer Development Agency Age Project

Centre for Ageing Research and Development inrela
Changing Ageing Partnership

Age Sector Platform

Age Concern

Help the Aged.
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Annex D: The necessary powers and functions of th@lder
People’s Commissioner

For ease of reference, the index to Articles 7-Z3lee NICCY Order are set out and
annotated to suggest whether the duties and powleey contain are a satisfactory
starting point from which to develop the duties apdwers of the Older People’s
Commissioner

Functions of the Commissioner

7. Duties of the Commissioner

These duties include advisory, promotional and reew functions. They are a
satisfactory basis upon which the Older People’s Gomissioner can operate.

For example, Article 7(1) provides:-

“The Commissioner shall promote -

(a) an understanding of the rights of children ammaing persons;

(b) an awareness of the importance of those rightsa respect among children and
young persons for the rights of others; and

(c) an awareness of matters relating to the bestrasts of children and young
persons.”

Article 7(4) provides:-

“The Commissioner shall advise the Secretary ofeStae Executive Committee of
the Assembly and a relevant authority on mattereeming the rights or best
interests of children and young persons -

(a) as soon as reasonably practicable after receff request for advice; and

(b) on such other occasions as the Commissionekshappropriate.”

8. General powers of the Commissioner

So also, Article 8 is a solid basis for the generpbwers of the Older People’s
Commissioner.

For example, Article 8(1) provides:-

“The Commissioner may undertake, commission origeofinancial or other
assistance for research or educational activitieaaerning the rights or best
interests of children and young persons or the @gerof his functions.”

Article 8(3) provides:-

“The Commissioner may, for the purposes of anyiofunctions, conduct such
investigations as he considers necessary or expetie

Article 8(6) provides:-

“The Commissioner may make representations or recendations to any body or
person about any matter concerning the rights th@terests of children and young
persons.”

9. General review of advocacy, complaint, inspectn and whistle-blowing
arrangements of relevant authorities

10. Review of advocacy, complaint, inspection anghistle-blowing
arrangements of relevant authorities in individualcases

These are two vital powers of investigation for th®©lder People’s Commissioner
which are included in the legislation for both theChildren’s Commissioner and
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the Welsh Commissioner for Older People legislatiarHowever, they are subject
to two sets of restrictions.

The first is set out in Article 9(3f** which provides:-

“(3) The Commissioner shall not exercise his powsder paragraph (2) in relation
to any arrangements made by a relevant authoritgamhe has reasonable grounds
to believe that -

(a) the arrangements in question are ineffectiveafeguarding and promoting the
rights and best interests of children and youngspaes; or

(b) those arrangements have not been operatedawe heen operated incorrectly.”
It is typical, for example in ‘named person’ formalinvestigations by the ECNI to
have a threshold of evidence before an investigatiacan be launched. This is
therefore a reasonable restriction on this power.

However, Article 9(4) provides:-

“(4) The Commissioner shall not review the opematad the inspection arrangements
made by a relevant authority unless he is satighatlno other body or person has
power under any statutory provision to review thasangements.”

Although this restriction only applies to inspectiom arrangements and not
advocacy, complaint and whistle-blowing arrangemers, it is an unnecessary
restriction upon the OPC’s powers.

11. Assistance with complaints to relevant authoties

This is an important representative power on the pd of the Older People’s
Commissioner.

Articles 11(1) and (2) provide:-

“(1) Subject to paragraph (3), the Commissioner mayvide assistance (including
financial assistance) to a child or young persomiaking a complaint to a relevant
authority -

(a) that the rights of the child or young persowvé®een infringed by any action
taken by that or another relevant authority; or

(b) that the interests of the child or young perbane been adversely affected by any
such action.

(2) Subject to paragraph (4), the Commissioner axyon behalf of a child or young
person in -

(a) making such a complaint to a relevant authotyd

(b) any investigation or other proceedings condddig that authority pursuant to the
complaint.”

However, once again both sets of powers are subjeotrestrictions.

Article 11(3) provides:-

“(3) The Commissioner shall not provide any assist&ato a child or young person
under paragraph (1) unless it appears to the Corsimiger that there is no other
person or body likely to provide such assistance.”

Article 11(4) similarly provides:-

“(4) The Commissioner shall not take any actionbealf of a child or young person
under paragraph (2) unless it appears to the Corsimier that there is no other
person or body likely to take such action.”

It is again an unnecessary restriction upon the OP® powers. The Older

People’s Commissioner cannot make strategic decisi® on representing older
people if s/he has to assess whether any other badyikely to do so.

** Similar provision is made in Article 10(2) in rétm to ‘individual case’ reviews.
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12. Investigation of complaints against relevantwhorities

13. Actions which may be investigated: restrictios and exclusions

The main investigative power is set out in Articlel2 but subject to restrictions in
Article 12(2) and Article 13.

Article 12(1) and (2) provide:-

“(1) Subject to paragraph (2) and Article 13, the@missioner may conduct an
investigation into a complaint made by a child ougg person -

(a) that his rights have been infringed by any@ctiaken by a relevant authority; or
(b) that his interests have been adversely affeloyeginy such action.

(2) The Commissioner shall not exercise his poweleuparagraph (1) in relation to
a complaint unless he is satisfied that -

(a) the complaint raises a question of principlaga

(b) the complaint does not fall within an existstgtutory complaints system.”

It can be seen that the requirement in Article 12(Ha) is a reasonable one but
that Article 12(2)(b) sets out an unnecessary restrictroupon the OPC’s powers.
‘Existing statutory complaints systems’ may not viev the complaint from the
perspective of an older person. So also the OldeeBple’s Commissioner may see
great strategic value for older people in such amvestigation but is prevented
from undertaking it.

There is a range of restrictions on investigations Article 13, some of which
might not be contentious, e.g. investigations intthe commencement of legal
proceedings in Article 13(2) or where there has baea public inquiry in Article
13(3). However, Article 13(1) places another subgsi#al restriction on the OPC’s
powers of investigation. It provides:-

“The Commissioner shall not conduct an investigaiio respect of any action in
respect of which the complainant has or had -

(a) a right of appeal, complaint, reference or mwito or before a tribunal
constituted under any statutory provision or othisey or

(b) a remedy by way of proceedings in any court,

unless the Commissioner is satisfied that, in #r@iqular circumstances, it is not
reasonable to expect the complainant to resortrtbave resorted to the right or
remedy.”

This is not an absolute ‘residual clause’ but therenay be situations in which
litigation or potential litigation alerts the Older People’s Commissioner to issues
concerning both rights and interests of older peogl. It may be severely limited in
its powers of investigation by this clause.

14. Power to bring, intervene in or assist in ledgroceedings

15. Assistance in relation to legal proceedings

One of NICCY’s widest powers is in Article 14. Pargraph 1 provides:-

“14. - (1) Subject to the following provisionsthbfs Article, the Commissioner may in
any court or tribunal -

(a) bring proceedings (other than criminal procasgs) involving law or practice
concerning the rights or welfare of children or ygupersons;

(b) intervene in any proceedings involving law oagiice concerning the rights or
welfare of children or young persons;

(c) act as amicus curiae in any such proceedings.”
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However, an extensive power to assist individuals iegal proceedings, which is
otherwise modelled on the legal assistance powerstbe NIHRC and the ECNI,

is subject, once again, to a residual clause whiahgnificantly limits the OPC’s
power of legal assistance. Article 15(3) provides:-

“(3) The Commissioner shall not grant an applicatifmr assistance under paragraph
(2) unless it appears to him that there is no othenson or body likely to provide
such assistance.”

Once again, the Older People’s Commissioner is givex secondary role, only

able to act where bodies such as the NIHRC or the@®\I are unlikely to do so.

Articles 16-23 : Formal investigations

The Older People’s Commissioner should have powedd formal investigation,
equivalent to the powers of a High Court judge, irrelation to all of its
investigative powers as is enjoyed by bodies such the NIHRC and the ECNI.
NICCY enjoys formal investigation powers in relation to Article 9 (General
review of advocacy, complaint, inspection and whikt-blowing arrangements of
relevant authorities), Article 10 (Review of advocay, complaint, inspection and
whistle-blowing arrangements of relevant authorities in individual cases) and
Article 12(1) (Investigation of complaints againstelevant authorities).

However, formal Article 9 investigations are subjetto a significant restriction,*
namely they cannot be conducted against a range bbdies set out in Part |i of
Schedule 1 of the Order. These bodies are:-

Justice and policing

11. The Northern Ireland Court Service.

12. The Northern Ireland Policing Board and thee€fionstable of the Police
Service of Northern Ireland.

13. The Juvenile Justice Board and any other bogheson with whom the Secretary
of State has made arrangements for the provisiguvenhile justice centres or
attendance centres under the Criminal Justice d€&m) (Northern Ireland) Order
1998 (NI 9).

14. The Probation Board for Northern Ireland.

15. The Chief Inspector of Criminal Justice in Nwerin Ireland.

16. The Northern Ireland Legal Services Commission.

17. The Northern Ireland Law Commission.

Others

18. The Police Ombudsman for Northern Ireland.

19. The Parliamentary Commissioner for Administriati

20. The Information Commissioner

21. The Qualifications and Curriculum Authority.

22. The Northern Ireland Office.

The Older People’s Commissioner would still have # power to investigate these
bodies and it is only in relation to Article 9 gengal reviews that this restriction
applies. Nonetheless, it is difficult to see why ¢hOPC should not have full
powers of formal investigation in these circumstanes.

*>The ICOP also could not conduct a formal invesiiga according to Article 17, if it has been
involved in legal proceedings on the same mattdeuArticles 14 or 15.
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Schedule 1 Part I: Relevant authorities

The existing NICCY powers are largely directed toweds ‘relevant authorities’
which includes a wide range of public bodies but ab includes some private
providers such as set out in paragraph 2 of part bf Schedule 1:-

“An independent provider, that is to say a persahédther an individual or a body) -
(a) providing services of any kind under arrangetsemth a health and social
services body or a general health services provided

(b) not being a health and social services bodg general health services
provider.”

However there are many circumstances in which theights and interests of older
people will be adversely affected by the actions tiiose in the private sector and
also the community and voluntary sector. It is theefore essential that the Older
People’s Commissioner enjoys full use of its enfoement powers in these sectors
also.
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